
IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYLAND 
 
MARYLAND SHALL ISSUE, INC., et al., * 
 * 
 Plaintiffs * 
 * 
 v. * Case No.: 485899V 
 * 
MONTGOMERY COUNTY, MARYLAND * 
 * 
 Defendant * 
 

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS OR, 
ALTERNATIVELY, FOR SUMMARY JUDGMENT 

 
STATEMENT OF THE CASE 

 “Ghost guns” are homemade unserialized (and therefore untraceable) firearms, which can 

be easily assembled from kits or built using 3D printers by individuals without any required 

background check. When made of plastic, these guns may also be undetectable at security 

checkpoints that use metal detectors. Police in Montgomery County recovered 73 of these guns in 

2020. And their use is increasing, both here and in surrounding jurisdictions. 

 In response, the County Council enacted, and the County Executive signed, Bill 4-21 (“the 

Bill”). Ex. A. The Bill generally restricts the “possession, use, sale, and transfer” of “ghost guns, 

undetectable guns, and certain other firearms” “with respect to minors” and “within 100 yards of 

places of public assembly.” The Council’s motivation to enact Bill 4-21 is set out in the Council 

Action Staff Report:1 

 BACKGROUND 
 
 “Ghost guns,” or “do-it-yourself guns,” are unserialized firearms built by 
unlicensed individuals. These guns evade many firearms regulations. Kits to build 

 
 1 Council staff prepares a report at each stage of the legislative process. Those reports are 
publicly available at 
https://apps.montgomerycountymd.gov/ccllims/BillDetailsPage?RecordId=2695. For this Court’s 
convenience, the council staff action packet is attached as Ex. B. 
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ghost guns are readily sold on the internet, without the requirement of federal 
background checks. Other ghost guns are built at home using blueprints and 3D 
printers. 
 
 When ghost guns are used in crimes, they are untraceable due to lack of 
serial numbers. During 2020, Montgomery County Police Department (MCPD) 
officers recovered 73 ghost guns. 
 
   *   *   * 
 
 SPECIFICS OF THE BILL 
 
 The purpose of Bill 4-21 is to begin to address the issue of ghost guns at the 
County level, consistent with limitations placed upon localities by Maryland state 
preemption of local firearms regulations. Under Maryland law, the County 
generally is preempted to regulate in the area of firearms. However, state law carves 
out certain specific areas in which the County may regulate. In particular, the 
County may regulate the sale, use, or transfer of firearms: (1) with respect to 
minors; or (2) within 100 yards of a place of public assembly. 
 
 In this vein, the bill first would maximize the impact of the County’s 
firearms regulations by expanding the definition of “place of public assembly”. The 
definition of “place of public assembly would be expanded to include any “place 
where the public may assemble, whether the place is publicly or privately owned, 
including a [government owned] park [identified by the Maryland-National Capital 
Park and Planning Commission]; place of worship; [elementary or secondary] 
school; [public] library; [government-owned or -operated] recreational facility; or 
multipurpose exhibition facility, such as a fairgrounds or conference center.”2 
 
 With respect to ghost guns or DIY guns, the bill would define ghost guns to 
include firearms, including unfinished frames or receivers,3 that are unserialized in 
accordance with federal regulations. The bill would define undetectable guns to 
include those that cannot be detected through metal detectors, or that are made with 
3D printers. These ghost guns, including unfinished frames or receivers, and 
undetectable guns would be restricted with regard to minors and places of public 
assembly. 
 
 Specifically, the bill would prohibit a person from transferring a ghost gun 

 
 2 Underlined text indicates text added by Bill 4-21 while brackets indicate text deleted by 
Bill 4-21. 
 
 3 ATF Firearms Technology Branch Technical Bulletin 14-01, “Unfinished ‘80%’ AR-15 
Type Receivers,” provides a useful explanation and examples of unfinished receivers. 
https://www.nfatca.org/pubs/FTB_Bulletin_102813.pdf. Ex. C. The Court may properly 
consider this document because Plaintiffs cite it in their Motion for Summary Judgment at p. 44. 
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or undetectable gun to a minor. Further, it would prohibit a person from possessing 
or manufacturing a gun, including through a 3D printing process, in the presence 
of a minor. Persons also would be prohibited from storing ghost guns, undetectable 
guns, or gun components in places that the person should know are accessible to 
minors. 
 
 Concerning places of public assembly, the bill would prohibit the sale, 
transfer, manufacture, or possession of ghost guns or undetectable guns within 100 
yards of a place of public assembly. The bill also would prohibit—within 100 yards 
of a place of public assembly—the sale, transfer, possession, or use of a computer 
code to create a firearm through a 3D printing process. 
 
 SUMMARY OF PUBLIC HEARING 
 
 At the public hearing on February 9, five speakers provided testimony 
regarding Bill 4-21. Chief Marcus Jones testified that the Montgomery County 
Police Department (MCPD) and the County Executive “fully support the bill.” 
Chief Jones stated that ghost guns are easy to acquire through 3D printing. Ghost 
guns also are easy to build from parts that can be bought on the internet. Ghost guns 
make the investigation of crime more difficult and tracing the origins of the ghost 
guns is nearly impossible. In 2020, MCPD recovered 73 ghost guns. 

 
 The Council enacted the Bill on April 6, 2021, and the County Executive signed it into law 

on April 16, 2021. It took effect on July 16, 2021. The Bill amended Chapter 57 (Weapons) of the 

Montgomery Cnty. Code by amending §§ 57-1, 57-7, and 57-11 and adding a new § 57-16.4 

 On May 28, 2021, Plaintiffs filed a four-count Complaint in this Court, seeking the 

following declarations and an injunction against enforcing the Bill: 

x Count I: the Bill is not a valid local law under Md. Const. Art. XI-A (the Home Rule 

Amendment); 

x Count II: the Bill is preempted by and in conflict with State law; 

x Count III: the Bill is an unconstitutional taking under Md. Const. art. III § 40 and Md. Decl. 

Rights art. 24 (this count also seeks “just compensation” from the County); 

x Count IV: the Bill violates due process because it is unconstitutionally vague under Md. 

 
 4 A copy of Chapter 57, incorporating the changes made by the Bill, is attached as Ex. D. 
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Decl. Rights art. 24 and U.S. Const. 14th Amendment (the latter claim also seeks damages 

and attorney’s fees under 42 U.S.C. §§ 1983 and 1988, respectively). 

 Plaintiffs filed a Motion for Partial Summary Judgment on June 16, 2021. 

 On July 12, 2021, the County removed the Complaint to the United States District Court 

for the District of Maryland. On July 19, the federal court denied Plaintiffs’ Motion, without 

prejudice, because the federal court’s case management order precluded filing a motion with first 

seeking a pre-motion conference with the court.5 Thereafter, Plaintiffs filed a Motion to Remand 

the Complaint to state court. The County opposed that Motion. 

 By Order dated February 7, 2022, the federal court granted, in part, Plaintiffs’ Motion to 

Remand. The federal court remanded Counts I, II, and III to this Court while retaining, but holding 

in abeyance, Count IV pending resolution of the other claims in this Court. 

 This Court must dismiss the Complaint because all Plaintiffs lack standing as they have 

not alleged a credible threat of prosecution under Bill 4-21. In addition, Plaintiff Maryland Shall 

Issue, Inc. lacks organizational standing because it has not alleged any cognizable harm beyond 

speculative potential future harm to its members. 

 Alternatively, the County is entitled to summary judgment and a declaration in its favor on 

each count in the Complaint. As to Count I, the Bill is a valid local law under Md. Const. Art. XI-

A (the Home Rule Amendment). As to Count II, the Bill is authorized by, and not preempted by 

or in conflict with, State law. Finally, with respect to Count III, the restrictions of Bill 4-21 are per 

se not a taking and the Bill was properly enacted pursuant to the County’s police powers. 

 
 5 Given that Plaintiffs’ Motion for Partial Summary Judgment was denied on procedural 
grounds unique to the federal court and anticipating that Plaintiffs would renew their Motion 
before this Court, Defendant has styled this response, in part, as an Opposition to their Motion. In 
any event, Plaintiffs already identified in their Complaint all the allegedly preemptive and 
conflicting State laws (and some of the cases) they rely upon in their Motion. 



5 
 

UNDISPUTED MATERIAL FACTS 

 The Bill makes several amendments to Montgomery Cnty. Code Chapter 57 (“Weapons”). 

It expands the definition of the terms “gun or firearm” in Montgomery Cnty. Code § 57-1 to include 

a “ghost gun” and an “undetectable gun.” A “ghost gun” is defined as follows: 

a firearm, including an unfinished frame or receiver, that lacks a unique serial 
number engraved or cased in metal alloy on the frame or receiver by a licensed 
manufacturer, maker or importer under federal law or markings in accordance with 
27 C.F.R. § 479.102. It does not include a firearm that has been rendered 
permanently inoperable, or a firearm that is not required to have a serial number in 
accordance with the Federal Gun Control Act of 1968.” 
 

An “undetectable gun” is defined as follows: 
 

(A) a firearm that, after the removal of all its parts other than a major 
component, is not detectable by walk-through metal detectors commonly 
used at airports or other public buildings; 

(B) a major component that, if subjected to inspection by the types of detection 
devices commonly used at airports or other public buildings for security 
screening, would not generate an image that accurately depicts the shape of 
the component; or 

(C) a firearm manufactured wholly of plastic, fiberglass, or through a 3D 
printing process. 

 
 “3D printing process” is defined as “a process of making a three-dimensional, solid object 

using a computer code or program, including any process in which material is joined or solidified 

under computer control to create a three-dimensional object.”6 

 “Major component means, with respect to a firearm: (1) the slide or cylinder or the frame 

or receiver; and (2) in the case of a rifle or shotgun, the barrel.” 

 The Bill amended the definition for a “place of public assembly” as follows: 

A ‘place of public assembly’ is a place where the public may assemble, whether 
the place is publicly or privately owned, including a [government owned] park 
[identified by the Maryland-National Capital Park and Planning Commission]; 

 
 6 Additions to existing County law made by the original bill are underlined and deletions 
to existing law made by the original bill are [bracketed]. Post-introduction (amendments to the 
bill) additions are double underlined and post-introduction deletions are [[double bracketed.]] 
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place of worship; [elementary or secondary] school; [public] library; [government-
owned or -operated] recreational facility; hospital; community health center; long-
term facility; or multipurpose exhibition facility, such as fairgrounds or a 
conference center. A place of public assembly includes all property associated with 
the place, such as a parking lot or grounds of a building.” 
 

 The Bill added new subsections (c), (d), and (e) to § 57-7 (“Access to guns by minors”): 

(c) A person must not give, sell, rent, lend, or otherwise transfer to a minor: 
(1) a ghost gun or major component of a ghost gun; 
(2) an undetectable gun or major component of an undetectable gun; or 
(3) a computer code or program to make a gun through a 3D printing. 

 
(d) A person must not [[manufacture or assemble]] purchase, sell, transfer, 

possess, or transfer7 a ghost gun, including [[making]] a gun created through 
a 3D printing process, in the presence of a minor. 

 
(e) A person must not store or leave a ghost gun, an undetectable gun, or a 

major component of a ghost gun or an undetectable gun, in a location that 
the person knows or should know is accessible to a minor. 

 
 The Bill amended § 57-11 (“Firearms in or near places of public assembly”): 

(a) [A] In or within 100 yards of a place of public assembly, a person must not: 
(1) sell, transfer, [[manufacture, assemble,]] possess, or transport a 

ghost gun, undetectable gun, handgun, rifle, or shotgun, or 
ammunition or major component for these firearms[, in or within 
100 yards of a place of public assembly]; or 

(2) sell, transfer, possess, or transport[[, or use a computer code to 
create,]] a firearm created through a 3D printing process. 

(b) This section does not: 
(1) prohibit the teaching of firearms safety or other educational or 

sporting use in the areas described in subsection (a); 
(2) apply to a law enforcement officer, or a security guard licensed to 

carry the firearm; 
(3) apply to the possession of a firearm or ammunition, other than a 

ghost gun or an undetectable gun, in the person’s own home; 
(4) apply to the possession of one firearm, and ammunition for the 

firearm, at a business by either the owner who has a permit to carry 
the firearm, or one authorized employee of the business who has a 
permit to carry the firearm; 

(5) apply to the possession of a handgun by a person who has received 
a permit to carry the handgun under State law; or 

(6) apply to separate ammunition or an unloaded firearm: 

 
 7 The second reference to “transfer” is likely a typo, meant to say “transport.” 
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(A) transported in an enclosed case or in a locked firearms rack 
on a motor vehicle, unless the firearm is a ghost gun or an 
undetectable gun; or 

(B) being surrendered in connection with a gun turn-in or similar 
program approved by a law enforcement agency. 

 
 Finally, the Bill adds § 57-16, which requires the Montgomery County Police Department 

to annually track and report the availability, use, and recovery of ghost guns and undetectable guns. 

 The Plaintiffs bringing suit include Maryland Shall Issue, Inc. (“MSI”), a Maryland 

corporation located in Baltimore, Maryland. Compl. ¶ 24. According to the Complaint, the 

organization is a Section 501(c)(4), non-profit membership organization with approximately 2,000 

members statewide, including ones residing in Montgomery County. Id. It is allegedly an “all-

volunteer, non-partisan organization dedicated to the preservation and advancement of gun 

owners’ rights in Maryland.” Id. 

 Plaintiff Engage Armament (“Engage”) is a Maryland corporation located in Montgomery 

County. Compl. ¶ 26. Engage is allegedly a Maryland State licensed arms dealer whose business 

allegedly includes the stocking and selling of “unserialized items,” and may include the “transfer 

[of] firearms in the presence of a minor who is accompanied by a parent.” Id. Engage is allegedly 

a dealer of “machines and computer code for the manufacture of firearms by individuals for 

personal use.” Id.  Engage is allegedly “within 100 yards of a place of public assembly” as defined 

by Bill 4-21. Id.  

 Plaintiff Andrew Raymond is allegedly a co-owner of Engage and resident of Montgomery 

County. Compl. ¶ 27. His residence is allegedly “within 100 yards of a public street.” He allegedly 

assembles firearms in the presence of his minor children. He further allegedly possesses computer 

code used to manufacture firearms and he possesses ghost guns. Id. “As co-owner of Engage, he 

has authorized more than one supervisory employee at Engage to wear and carry loaded firearms 



8 
 

within the business confines of Engage for their self-protection and for the protection of the 

business.” Id. 

 Plaintiff Carlos Rabanales is allegedly a co-owner of Engage and resident of Frederick 

County. Compl. ¶ 28. He allegedly “has authorized more than one supervisory employee at Engage 

to carry firearms within the business confines of Engage for their self-protection and for the 

protection of the business.” Id. He allegedly “possesses more than one firearm for the protection 

of himself and his business” and he “may transport unserialized firearm parts and components to 

and from Engage as part of the business of Engage.” Id. 

 Plaintiff Brandon Ferrell is a resident of Montgomery County and a supervisory employee 

of Engage. Compl. ¶ 29. His residence is allegedly “within 100 yards of a place of public assembly, 

as defined by Bill 4-21.” Id. At work, he “wears and carries a fully loaded handgun in the course 

of his employment at Engage.” Id. “He possesses one or more ‘ghost guns.’” “He possesses 

computer code of the type regulated by Bill 4-21.” Id. He allegedly does not possess a wear and 

carry permit. Id. 

 Plaintiff Deryck Weaver is a resident of Montgomery County and a supervisory employee 

of Engage. Compl. ¶ 30. He alleges that his residence is “within 100 yards of a ‘place of public 

assembly.’” Id. He is the father of one minor child who lives with him. Id. “He possesses within 

his home one or more ‘ghost guns.’” Id. He allegedly “wears and carries a fully loaded handgun” 

at his place of employment.” Id. He is allegedly a qualified handgun instructor. Id. He allegedly 

does not possess a wear and carry permit. Id. 

 Plaintiff Joshua Edgar is a resident of Montgomery County and works as a contractor at 

Engage. Compl. ¶ 31. He alleges that his residence is “within 100 yards of a place of public 

assembly.” Id. He alleges that he possesses within his home one or more “ghost guns.” Id.  
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 He further alleges that “[f]rom time to time, he assembles a firearm in the presence of a 

minor child for purposes of instruction.” Id. He alleges that he does not possess a wear and carry 

permit. Id. 

 Plaintiff I.C.E. Firearms & Defensive Training, LLC, (“ICE Firearms”) is allegedly a 

Maryland corporation located in Montgomery County. Compl. ¶ 32. ICE Firearms allegedly 

provides firearm training and safety instruction. Id. ICE Firearms allegedly “possesses computer 

code of the type regulated by Bill 4-21.” Id. ICE Firearms further allegedly “possesses parts of 

firearms that are banned by Bill 4-21.” Id. ICE Firearms allegedly is located “within 100 yards of 

a place of public assembly as that term is defined in Bill 4-21.”  

 Plaintiff Ronald David is allegedly a resident of Montgomery County and the owner and 

operator of ICE Firearms. Compl. ¶ 33. He alleges that his home is “within 100 yards of a place 

of public assembly as that term is defined by Bill 4-21.” Id.  He allegedly possesses computer code 

of the type regulated by Bill 4-21. Id.  He allegedly “possesses one or more receivers as defined 

and banned by Bill 4-21 as a ‘ghost gun.’” Id. He is allegedly a qualified handgun instructor. Id. 

 Plaintiff Nancy David is allegedly a resident of Montgomery County. Compl. ¶ 33. She 

alleges that her home is “within 100 yards of a place of public assembly as that term is defined by 

Bill 4-21.” Id. She allegedly possesses computer code of the type regulated by Bill 4-21. Id. She 

is allegedly a qualified handgun instructor. Id. She allegedly does not possess a Maryland carry 

permit. Id. 

STANDARDS OF REVIEW 

Dismissal 

 Maryland Rule 2-322 provides that a party may make a motion to dismiss for failure to 

state a claim upon which relief can be granted. When moving to dismiss, the defendant asserts that, 
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even if the allegations of the complaint are true, the plaintiff is not entitled to relief as a matter of 

law. Lubore v. RPM Associates, 109 Md. App. 312, 322 (1996). In reviewing a motion to dismiss, 

the Court must assume the truth of all relevant and material facts that are well pleaded and all 

inferences that can reasonably be drawn from those pleadings. Bennett Heating and Air 

Conditioning, Inc. v. NationsBank, 103 Md. App. 749, 757 (1995), rev’d in part on other grounds, 

342 Md. 169 (1996). On the other hand, “[a]ny ambiguity or uncertainty in the allegations bearing 

on whether the complaint states a cause of action must be construed against the pleader.” Shenker 

v. Laureate Educ., Inc., 411 Md. 317 (2009). Moreover, “the well-pleaded facts setting forth the 

cause of action must be pleaded with sufficient specificity; bald assertions and conclusory 

statements by the pleader will not suffice.” Parks v. Alpharma, Inc., 421 Md. 59, 72 (2011) 

(internal quotation and citation omitted). 

 As to declaratory judgment, dismissal is appropriate only in those cases where the plaintiff 

is not entitled to a declaration. Hunt v. Montgomery County, 248 Md. 403 (1968). For example, a 

complaint for declaratory judgment is properly dismissed where there is no justiciable controversy 

between the parties, 120 W. Fayette St., LLLP v. Mayor and City Council of Baltimore City, 413 

Md. 309 (2010), or where the plaintiff has failed to exhaust his administrative remedies, Abington 

Ctr. Assoc. Ltd. P’ship v. Baltimore County, 115 Md. App. 580 (1997). See also Md. Code Ann., 

Cts. & Jud. Proc. § 3-409(b) (“If a statute provides a special form of remedy for a specific type of 

case, that statutory remedy shall be followed in lieu of a proceeding under this subtitle”). 

Summary Judgment 

 Summary judgment should be entered where there is no genuine dispute as to any material 

fact and the moving party is entitled to judgment as a matter of law. Rule 2-501; Syme v. Marks 

Rentals, Inc., 70 Md. App. 235, 248 (1987); King v. Bankerd, 303 Md. 98, 111 (1985). A material 
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fact is one which will somehow affect the outcome of the case. Friedman & Fuller, P.C. v. 

Funkhouser, 107 Md. App. 91, 99 (1995). 

Declaratory Judgment 

 Where a declaratory judgment action is properly brought and considered for summary 

judgment, the trial court must issue a written declaration of the parties’ rights, even if it is not the 

declaration sought by the plaintiff. Herlson v. RTS Residential Block 5, LLC, 191 Md. App. 719, 

730 (2010); Md. Cas. Co. v. Hanson, 169 Md. App. 484, 524 (2006); East v. Gilchrist, 293 Md. 

453, 461 n.3 (1982) (“where a plaintiff seeks a declaratory judgment . . ., and the court’s conclusion 

. . . is exactly opposite from the plaintiff’s contention, nevertheless the court must, under the 

plaintiff’s prayer for relief, issue a declaratory judgment”). Where the court’s declaration is in line 

with the defendant’s argument, it is also proper for the court to issue that declaration upon a motion 

for summary judgment by the defendant. Griffin v. Anne Arundel County, 25 Md. App. 115, 137 

(1975). 

 The trial court must issue a separate written declaration. Although the judgment may recite 

that it is based on reasoning set forth in an accompanying memorandum, it cannot simply 

incorporate by reference an earlier oral ruling. Salamon v. Progressive Classic Ins. Co., 379 Md. 

301, 308 n.7 (2004). 

ARGUMENTS: DISMISSAL 

I. The Complaint Must Be Dismissed Because the Plaintiffs Lack Standing 

Dismissal is proper “when the party seeking such judgment has no standing and there is no 

justiciable controversy properly before the court.” Roper v. Camuso, 376 Md. 240, 246-47 n.3, 

829 A.2d 589 (2003). 

That the existence of a justiciable controversy is a prerequisite to the maintenance 
of a declaratory judgment in Maryland is well settled. Prince George's Co. v. Bd. of 
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Trustees, 269 Md. 9, 304 A.2d 228 (1973). A controversy is justiciable ‘when there 
are interested parties asserting adverse claims upon a state of facts which must have 
accrued wherein a legal decision is sought or demanded.’ Patuxent Oil Co. v. County 
Comm'rs of Anne Arundel County, 212 Md. 543, 548, 129 A.2d 847, 849 (1957). It 
is thus clear that the declaratory judgment process is not available to decide purely 
theoretical questions or questions that may never arise, Prince George's Co. v. 
Chillum-Adelphi, 275 Md. 374, 340 A.2d 265 (1975); Liss v. Goodman, 224 Md. 
173, 167 A.2d 123 (1961), or questions which have become moot, Eberts v. 
Congressional Country Club, Inc., 197 Md. 461, 79 A.2d 518 (1951), or merely 
abstract questions, Davis v. State, 183 Md. 385, 37 A.2d 880 (1944). That the 
declaratory judgment process should not be used where a declaration would not 
serve a useful purpose or terminate a controversy is equally well settled. Liss v. 
Goodman, supra; Bachman v. Lembach, 192 Md. 35, 63 A.2d 641 (1949); Staley v. 
Safe Deposit & Trust Co., 189 Md. 447, 56 A.2d 144 (1947). 

Hamilton v. McAuliffe, 277 Md. 336, 339-40, 353 A.2d 634 (1976). 

The requirement that there be an existing “live” controversy is intended to avoid the 

issuance of advisory opinions instead of resolving actual disputes. See Hatt v. Anderson, 297 Md. 

42, 46, 464 A.2d 1076 (1983) (“Indeed, the addressing of non-justiciable issues would place courts 

in the position of rendering purely advisory opinions, a long forbidden practice in this State.”) 

(citing Maryland-National Capital Park & Planning Comm'n v. Randall, 209 Md. 18, 120 A.2d 

195 (1956); Tanner v. McKeldin, 202 Md. 569, 97 A.2d 449 (1953); Hammond v. Lancaster, 194 

Md. 462, 71 A.2d 474 (1950).  

In Hatt, a fireman brought suit against the county fire department and other entities, seeking 

a declaratory judgment that a departmental regulation was unconstitutional. 297 Md. at 43. Both 

parties moved for summary judgment, and the trial court denied the fireman’s motion and granted 

the county’s motion. Id. The fireman appealed, and the Court of Appeals vacated the circuit court's 

judgment, remanding the case and instructing the circuit court to dismiss the fireman’s action for 

lack of a justiciable controversy. Id. at 47. The Court observed that nowhere in his complaint did 

the fireman allege that the regulation had directly impacted him. Id. at 45. It concluded that 

“nothing appears in the pleadings even remotely suggesting that an actual dispute exists between 
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the parties beyond that which might be implied by the mere facial existence of the regulation; and 

this alone is plainly insufficient to present a justiciable controversy.” Id. at 46-47 (citing Hitchcock 

v. Kloman, 196 Md. 351, 356, 76 A.2d 582 (1950)). Further, the Court noted that the complaint 

contained “no allegation that the regulation has been, or is threatened to be interpreted or applied 

by [defendant] in any particular way” nor were their pleadings alleging that plaintiff’s rights were 

“actually being disputed, challenged or contested.” Id. (Emphasis added). In the absence of an 

actual direct controversy, plaintiff’s claim was “simply too theoretical, too abstract and too 

speculative to form the basis for an action for declaratory relief.” Id. 

 Like in Hatt, no individual Plaintiff has plead facts to support that enactment of Bill 4-21 

created an actual direct controversy. Under Maryland law, declaratory relief is unavailable to 

prevent hypothetical and abstract consequences in the future.  Cf. State v. G & C Gulf, Inc., 442 

Md. 716, 734, 114 A.3d 694, 705 (2015) (A hypothetical threat is not enough). 

II. Plaintiff Maryland Shall Issue, Inc. Lacks Organizational Standing 
 

In Maryland, an organization has standing to bring a judicial action if it has a “property 

interest of its own—separate and distinct from that of its individual members.” Med. Waste Assocs. 

v. Md. Waste Coal., 327 Md. 596, 612, 612 A.2d 241, 249 (1992). This is shown if that organization 

“has also suffered some kind of special damage from such wrong differing in character and kind 

from that suffered by the general public.” Id. at 613. See also Sugarloaf v. Dep't of Environment, 

344 Md. 271, 288, 686 A.2d 605, 614 (1996), and cases there cited. 

 “The mere fact that an individual or group is opposed to a particular public policy does not 

confer standing to challenge that policy in court.” Evans v. State, 396 Md. 256, 329, 914 A.2d 25, 

68 (2006). “[E]nsuring that State officials operate legally…is no different than the interest of all 

Maryland citizens.” Id. 
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 Here, Plaintiff MSI has not plead facts to support that its interest in the case is separate and 

distinct from its members. Neither has MSI plead potential damage differing from the general 

public. MSI’s particular public policy priority—the “preservation and advancement of gun 

owners’ rights in Maryland”- is insufficient to establish standing. 

ARGUMENTS: SUMMARY JUDGMENT (DECLARATORY JUDGMENT IN THE 
COUNTY’S FAVOR) 

 
 It is important to note at the outset that the wisdom of the legislative findings supporting 

the Bill is not on trial. Plaintiffs cannot challenge whether the County Council “was correct” in its 

legislative findings. Md. Aggregates Ass’n, Inc. v. State, 337 Md. 658, 668 (1995) (“the wisdom 

or expediency of a law adopted by a legislative body is not subject to judicial review”). Rather, 

the question is whether the Bill violates the specific constitutional and statutory provisions alleged 

in the Complaint. 

I. BILL 4-21 IS A VALID LOCAL LAW 
 
 Article XI-A8 of the Maryland Constitution provides counties electing a charter form of 

government with a certain measure of independence from the State legislature by providing for the 

transfer, within well-defined limits, of certain legislative powers formerly reserved to the General 

Assembly. Ratified by the voters of this State in November 1915, Md. Const. Art. XI-A, also 

known as the “Home Rule Amendment,” was intended to secure to Maryland citizens “the fullest 

measure of local self-government” with respect to their local affairs. State v. Stewart, 152 Md. 

419, 422, 137 A. 39, 41 (1927). The Home Rule Amendment “freed[]” counties from the General 

 
 8 The Complaint alleges that the Bill is not a local law under Md. Const. Art. XI-E, § 3. 
Compl. ¶ 39. Art. XI-E governs the home rule authority of municipal corporations; the County’s 
authority is governed by Art. XI-A. See, e.g., FOP v. Montgomery Cnty., 446 Md. 490, 518 (2016); 
Save Our Sts. v. Mitchell, 357 Md. 237, 250 n.8 (2000); Gordon v. Comm’rs of St. Michaels, 278 
Md. 128, 132 (1976). 
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Assembly’s “interference,” City of Balt. v. Sitnick, 254 Md. 303, 311 (1969), and bridged the gap 

between the policy decisions of detached state legislators and the actual preferences of local 

constituents, Ritchmount P’ship v. Bd. of Supervisors of Elections, 283 Md. 48, 56 (1978). 

 Section 2 of the Home Rule Amendment mandates that the General Assembly expressly 

enumerate and delegate those powers exercisable by counties electing a charter form of 

government and, in 1918, the legislature enacted the Express Powers Act, Md. Code Ann., 

presently codified at Md. Code Ann., Local Gov’t. (LG) § 10-101 et seq., which endowed charter 

counties with a wide array of legislative and administrative powers over local affairs. Montgomery 

County became the first county to adopt a charter form of government by doing so in the November 

1948 general election. McCarthy v. Board of Education, 280 Md. 634, 638, 374 A.2d 1135, 1137 

(1977). 

 The Express Powers Act is “broadly construed” to enable charter counties such as 

Montgomery County to “legislate beyond the powers expressly enumerated,” thereby fostering 

“peace, good government, health, and welfare of the County.” Snowden v. Ann Arundel Cty., 295 

Md. 429, 432 (1983) (emphasis added) (citing Express Powers Act). Together, the Home Rule 

Amendment and the Express Powers Act vest charter counties with significant power on the theory 

that “the closer those who make and execute the laws are to the citizens they represent, the better 

… those citizens [are] represented and governed in accordance with democratic ideals.” 

Ritchmount P’ship v. Bd. of Supervisors of Elections, 283 Md. 48, 56 (1978). 

 The broadest authority for local legislation exists in LG § 10-206 of the Express Powers 

Act, which is often referred to as the “general welfare clause” because it grants charter counties 

the power to legislate on matters not specifically enumerated elsewhere. Montgomery Citizens 

League v. Greenhalgh, 253 Md. 151, 161 (1969) (referring to the predecessor statute Md. Code 
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Ann., Art. 25A, § 5(S)). LG § 10-206 empowers charter counties to enact local laws “not 

preempted by or in conflict with public general law” that “may aid in maintaining the peace, good 

government, health, and welfare of the county.”9 Thus, in Greenhalgh, the Maryland Court of 

Appeals relied upon § 5(S) to uphold Montgomery County’s authority to enact a fair housing law 

even though the Express Powers Act did not specify that power and explained that “[t]he broadest 

grant of powers customarily is to home rule Counties . . . and cases holding that a delegation was 

restricted or narrow are concerned almost always with delegations to municipalities that do not 

enjoy home rule.” Greenhalgh, 253 Md. at 162, 252 A.2d at 247.10 

 Under § 3 of the Home Rule Amendment, a charter county has full power to enact “local 

laws” on any subject covered by the Express Powers Act. A charter County also has the power to 

appeal or amend public local laws enacted by the General Assembly upon all matters covered by 

the Express Powers Act.11 Section 4 of the Home Rule Amendment states that “[a]ny law so drawn 

 
 9 Section 3 of the Home Rule Amendment also provides that a public general law controls 
in case of a conflict with a local law. 
 
 10 Maryland court have sustained a wide variety of local legislation under the Home Rule 
Amendment and LG § 10-206 of the Express Powers Act. See FOP v. Montgomery Cty., 446 Md. 
490, 518-19 (2016) (upholding County spending to support a proposed charter amendment on the 
ballot); Tyma v. Montgomery Cnty., Md., 369 Md. 497 (2002) (sustaining the County’s domestic 
partnership benefits law); Cade v. Montgomery Cnty., 83 Md. App. 419, cert. denied, 320 Md. 350 
(1990) (sustaining the County’s towing law); Holiday Universal Club of Rockville, Inc. v. 
Montgomery Cnty., 67 Md. App. 568, cert. denied, 307 Md. 260 (1986) (sustaining the County’s 
public accommodation law); Montgomery Citizens League v. Greenhalgh, 253 Md. 151, 161 
(1969) (sustaining the County’s fair housing law). 
 
 11 A companion provision in section 4 of the Home Rule Amendment prohibits the 
General Assembly from enacting a public local law on any subject covered by the Express Powers 
Act, although it may enact a public general law inconsistent with the express powers of a chartered 
county. State’s Attorney of Baltimore City v. City of Baltimore, 274 Md. 597, 606 (1975). A State 
law (on a subject covered by the Express Powers Act) is not an impermissible public local law 
“merely because its operation is confined to Baltimore City or to a single county, if it affects the 
interests of the people of the whole state.” Gaither v. Jackson, 147 Md. 655, 667 (1925). Dasch v. 
Jackson, 170 Md. 251, 261 (1936) (state statute concerning the licensing of paper hangers in 
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so as to apply to two or more of the geographical subdivisions of this State shall not be deemed a 

Local Law within the meaning of this Act.” See Steimel v. Board of Election Supervisors, 278 Md. 

1, 5, 357 A.2d 386, 388 (1976); State’s Attorney v. City of Baltimore, 274 Md. 597, 607, 337 A.2d 

92, 98-99 (1975). The Home Rule Amendment otherwise “attempts no definition of the distinction 

between a local law and a general law but leaves that question to be determined by the application 

of settled legal principles to the facts of particular cases in which the distinction may be involved.” 

McCrory Corp. v. Fowler, 319 Md. 12, 17 (1990). Thus, for example, the Maryland Court of 

Appeals struck down the County’s “future service contract” law because of its extra territorial 

application. Holiday Universal, Inc. v. Montgomery Cnty., 377 Md. 305, 316 (2003) (“the 

ordinance makes clear that it would apply to a contract signed outside of Montgomery County, by 

parties residing outside of Montgomery County, where as much as forty-nine percent of the 

performance of the contract takes place outside of Montgomery County”). 

 Where the application of a county law is limited to the enacting county Maryland courts 

will invalidate that law only it if clearly intruded on some well-defined state interest. Tyma v. 

Montgomery Cnty., 369 Md. 497, 513 (2002). For example, in McCrory Corp. v. Fowler, the Court 

of Appeals struck down a Montgomery County law creating a private cause of action for violations 

of the County’s employment discrimination law because it was not a “local law” under the Home 

Rule Amendment. “In Maryland, the creation of new causes of action in the courts has traditionally 

been done either by the General Assembly or by this Court under its authority to modify the 

common law of this State.” McCrory, 319 Md. at 20, 570 A.2d at 838. 

 The Bill is a local law. First, its application is limited to Montgomery County. Unlike the 

 
Baltimore City was not an impermissible local law because, in part, it imposed taxes or fees 
designed to produce a surplus payable into the general funds of the state). 
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local law in Holiday Universal, the Bill does not apply outside of the County. 

 Second, unlike the other local law struck down in McCrory, the Bill is specifically 

authorized by State law. Md. Code Ann., Crim. Law (CL) § 4-209(b) empowers the County to 

enact this law (and, as discussed below, the Bill is within the confines of that authorization). 

 Finally, contrary to Plaintiffs’ argument, a local enactment does not cease to be a local law 

under the Home Rule Amendment merely because it regulates a matter that is also of interest to 

the State. Compl. ¶ 37; Pls.’ Mot. for Summ. J. 31-32. If that were the test, few local regulations 

would pass muster. For example, although abusive employment practices constitute a statewide 

problem which have been addressed by the General Assembly, the Court of Appeals recognized 

that the County could still create administrative remedies to address the matter. McCrory Corp. v. 

Fowler, 319 Md. 12, 20. What the County could not do was create a new private judicial cause 

of action. Likewise, discrimination in housing and places of public accommodation may also be a 

statewide matter of concern (that has also been addressed by the General Assembly), but the 

County could create administrative remedies to address those evils as well. Holiday Universal 

Club of Rockville, Inc. v. Montgomery County, 67 Md. App. 568, cert. denied, 307 Md. 260 (1986) 

(sustaining the County’s public accommodation law); Montgomery Citizens League v. 

Greenhalgh, 253 Md. 151, 161 (1969) (sustaining the County’s fair housing law). 

 Plaintiffs’ remaining objections do not further any local law argument and, instead, are 

general complaints about the Bill. For example, Plaintiffs’ complaint that the County cannot 

regulate major components of a firearm because certain major components of a ghost gun (e.g., 

the slide, cylinder, or barrel) are not a firearm and are not required to be serialized under Federal 

law; only a finished receiver is required to be serialized. Pls.’ Mot. for Summ. J. 32.12 But the 

 
 12 Plaintiffs mischaracterize this regulation as a complete ban. It is not. The regulation is 
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County’s authority under State law to regulate firearms with respect to minors (and within 100 

yards of a place of public assembly) includes “ammunition for and components of a handgun, 

rifle, or shotgun.” CL § 4-209(b)(1) (“A county . . .. may regulate the times listed in subsection (a) 

of this section.”) The County’s authority to regulate the components of ghost guns does not depend 

upon whether those components are themselves firearms or required to be serialized under Federal 

or State law. 

 Plaintiffs argue that the Bill “bans the mere possession in the home of these otherwise 

non-regulated components,” including the slide, cylinder and barrel. Pls.’ Mot. for Summ. J. 33 

(emphasis in original). However, this argument ignores the home exclusion of proposed County 

Code 57-11(b)(3) and the plain definitions of a “ghost gun” and “undetectable gun.” After 

enactment of Bill 4-21, the text of County Code 57-11(b)(3) now states the following: 

This section [prohibiting possession of firearms, ghost guns, and undetectable guns 
within 100 yards of a place of public assembly] does not apply to the possession of 
a firearm or ammunition, other than a ghost gun or an undetectable gun, in the 
person’s own home; 

 
According to the plain language of County Code 57-11(b)(3), a resident is permitted to possess 

firearms (except for ghost and undetectable guns) within their own homes, regardless of proximity 

to a place of public assembly. To the extent a “major component” is part of an ordinary firearm, 

whether assembled or disassembled, it does not fall within the ambit of Bill 4-21. 

 With respect to “major components” of a “ghost gun,” Plaintiffs argue that Bill requires 

that each such “major component” be serialized—a requirement not imposed under Maryland or 

Federal law. Pls.’ Mot. for Summ. J. 32-33. This reading is simply not supported by the text of the 

Bill, and it is not clear how Plaintiffs arrived at this conclusion. Quite to the contrary, the definition 

 
limited to regulating firearms in the presence of children and within 100 yards of a place of public 
assembly. § 57-11(a). 
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of a “ghost gun” within Bill 4-21 specifically excludes a “firearm … that is not required to have a 

serial number in accordance with the Federal Gun Control Act of 1968.” Furthermore, the 

definition of a “ghost gun” incorporates by reference the regulations of 27 C.F.R. § 479.102 related 

to serialization on the frame or receiver—but not other components. 

 While “major components” of an “undetectable gun” are prohibited in the presence of 

minors and within 100 yards of a place of public assembly, those components would be easily 

identified as part of an “undetectable gun” because each “major component” of an “undetectable 

gun,” by definition under Bill 4-21, must “not generate an image that accurately depicts the shape 

of the component” in a metal detector. In plain words, the “major component” would be made of 

plastic or some other non-metallic substance. Therefore, there is no genuine possibility that a law 

enforcement officer would confuse the plainly legal “major components” of an ordinary firearm 

with the prohibited “major components” of an “undetectable gun” and Plaintiffs’ fear of arbitrary 

enforcement is meritless. Pls.’ Mot. for Summ. J. 32-33.13 

 The Bill is a valid local law within the Home Rule Amendment and the County requests 

that this Court enter a declaratory judgment to that effect. 

II. BILL 4-21 IS NOT PREEMPTED BY, OR IN CONFLICT WITH, STATE LAW 
 
 The Bill is not preempted by, or in conflict with, State law because it is specifically 

authorized by CL § 4-209(b), which empowers the County to regulate the purchase, sale, transfer, 

ownership, possession, and transportation of firearms (including their ammunition and 

 
 13 In any event, the federal Undetectable Firearms Act prohibits a person from 
manufacturing, importing, selling, shipping, delivering, possessing, transferring, or receiving any 
firearm that is not detectable by a walk-through metal detection as a security exemplar containing 
3.7 ounces of steel, or any firearm with major components that do not generate an accurate image 
before standard airport imaging technology. The federal prohibition was first enacted in 1988 and 
was renewed for 10 years in December 2013. 18 U.S.C. § 922(p). 
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components) with respect to minors and within 100 yards of or in a park, church, school, public 

building, and other place of public assembly. The Bill fits within this authority. 

 The Home Rule Amendment provides that a State public general law controls over a 

conflicting charter county’s local law. Art. XI-A, § 1. See also LG § 10-206 (providing that a 

charter county may enact local laws to the extent that they are not preempted by or in conflict with 

public general laws). 

 A state law may preempt local law in one of three ways: express preemption, implied 

preemption, and conflict preemption. Montgomery Cnty. v. Complete Lawn Care, Inc., 240 Md. 

App. 664, 685 (2019). Regardless of the mode of preemption analysis, Maryland courts recognize 

a presumption against preemption, with ambiguities resolved in favor of local regulation. Thus, 

when a local law is enacted under competent authority, it “should be upheld by every reasonable 

intendment, and reasonable doubts as to the validity of an ordinance should be resolved in its 

favor.” Mayor & Alderman of City of Annapolis v. Annapolis Waterfront Co., 284 Md. 383, 391 

(1979). See also Mayor and Council of Forest Heights v. Frank, 291 Md. 331, 337 (“We have also 

recognized that a local government unit may be justified in going further than the policy in effect 

throughout the broader governmental unit.”) 

A. The Scope of Express Preemption and the Exception / Authority Reserved to 
Local Governments. 

 
 Express preemption occurs when the General Assembly prohibits local legislation in a field 

by specific language in a statute. Montgomery Cnty. v. Complete Lawn Care, Inc., 240 Md. App. 

664, 686 (2019). While the State has expressly preempted some local regulation of firearms, it has 

also expressly created an exception in CL § 4-209(b), authorizing local firearm regulation with 

respect to minors and near places of public assembly. Although Bill 4-21 is ultimately sustained 

because it falls within that express authorization, it is important to note at the outset that the scope 
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of the express preemption in LC § 4-209(a) is quite narrow and specific. 

  1. Scope of the express preemption under CL § 4-209 

CL § 4-209 provides: 

§ 4-209. Regulation of weapons and ammunition 
 
(a) State preemption. -- Except as otherwise provided in this section, the State 

preempts the right of a county, municipal corporation, or special taxing 
district to regulate the purchase, sale, taxation, transfer, manufacture, repair, 
ownership, possession, and transportation of: 
(1) a handgun, rifle, or shotgun; and 
(2) ammunition for and components of a handgun, rifle, or shotgun. 

 
(b) Exceptions. -- 

(1) A county, municipal corporation, or special taxing district may 
regulate the purchase, sale, transfer, ownership, possession, and 
transportation of the items listed in subsection (a) of this section: 
(i) with respect to minors; 
(ii) with respect to law enforcement officials of the subdivision; 

and 
(iii) except as provided in paragraph (2) of this subsection, within 

100 yards of or in a park, church, school, public building, 
and other place of public assembly. 

(2) A county, municipal corporation, or special taxing district may not 
prohibit the teaching of or training in firearms safety, or other 
educational or sporting use of the items listed in subsection (a) of 
this section. 

(3) A county, municipal corporation, or special taxing district may not 
prohibit the transportation of an item listed in subsection (a) of this 
section by a person who is carrying a court order requiring the 
surrender of the item, if: 
(i) the handgun, rifle, or shotgun is unloaded; 
(ii) the person has notified the law enforcement unit, barracks, 

or station that the item is being transported in accordance 
with the court order; and 

(iii) the person transports the item directly to the law 
enforcement unit, barracks, or station. 

 
(c) Preexisting local laws. -- To the extent that a local law does not create an 

inconsistency with this section or expand existing regulatory control, a 
county, municipal corporation, or special taxing district may exercise its 
existing authority to amend any local law that existed on or before 
December 31, 1984. 
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(d) Discharge of firearms. -- 
(1) Except as provided in paragraph (2) of this subsection, in 

accordance with law, a county, municipal corporation, or special 
taxing district may regulate the discharge of handguns, rifles, and 
shotguns. 

(2) A county, municipal corporation, or special taxing district may not 
prohibit the discharge of firearms at established ranges. 

 As the Attorney General has noted, “while State preemption of local firearms regulation is 

undeniably broad, the preemption statutes are also specific—they preempt regulation of specific 

activities such as the transport of handguns, the sale or manufacture of firearms, or the ownership 

or possession of firearms.” 93 Md. op. Att’y Gen. 126, 134 (2008) (contrasting the relatively 

limited preemption of firearm regulation with Md. Code Ann., Transp. § 25-101, broadly 

preempting “any local law . . . on any subject covered by the Maryland Vehicle Law, subject to 

specific exceptions) (emphasis in original). 

 For example, in 2008, the Attorney General opined that a proposed Baltimore City law, 

which would require a gun owner to report the theft or loss of a firearm within two days of 

discovery that the weapon had been lost or stolen, did not fall within the express preemption of 

CL § 4-209(a). 93 Md. Op. Att’y Gen. 126 (2008). Apart from the duty to report the loss of the 

firearm, the local law did not otherwise restrict, control, or affect the ownership, possession, or use 

of firearms. “Its effect, if any, on gun ownership is too remote to be deemed a regulation of 

ownership, such that it would be expressly preempted by State statute.” Id. at 126. 

 Similarly, in State v. Phillips, 210 Md. App. 239 (2013), the court concluded that State law, 

including CL § 4-209(a), did not preempt a Baltimore City law requiring persons convicted of 

certain gun offenses in Baltimore City to register with the Police Commissioner. The court 

concluded that, although the State has heavily regulated the field of use, ownership, and 

possession, of firearms, it has not so extensively regulated the field that all local laws relating to 

firearms are preempted. State v. Phillips, 210 Md. App. 239, 280-281 (2013) (citing with approval 
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93 Md. op. Att’y Gen. 126 (2008)). 

2. Bill 4-21 Falls Within the Scope of The State Exception / Authority 
Reserved to Local Government to Regulate Firearms with respect to 
minors and near places of public assembly 

 
 The amendments to the County’s weapons law made in the Bill fit within the authority 

granted to counties by CL § 4-209(b) to regulate firearms with respect to minors and within 100 

yards of places of public assembly. 

   a. The plain language of CL § 4-209 

 Local ordinances, such as the Montgomery County Code, are interpreted “under the same 

canons of construction that apply to the interpretation of [state] statutes.” Kane v. Bd. of Appeals 

of Prince George’s Cnty., 390 Md. 145, 161 (2005) (quoting O’Connor v. Balt. Cnty., 382 Md. 

102, 113 (2004)). The Court of Special Appeals recently reiterated the by-now familiar principles 

of statutory construction. Sullivan v. Caruso Building Belle Oak, LLC, 251 Md. App. 304, 318 

(2021). 

 The plain language of CL § 2-409 reveals an express grant of authority to counties, 

municipal corporations, and special taxing districts to regulate firearms with respect to minors and 

within 100 yards of a place of public assembly, such as a “park, church, school, or public building.” 

The legislative history of CL § 4-209 confirms this interpretation. 

   b. The legislative history of CL § 4-209 

 The legislative history of CL § 4-209 was recounted in detail in 76 Md. Op. Att’y Gen. 

240, 243-46 (1991). 

 In 1982, the State considered legislation that would have allowed local governments to 

impose additional restrictions on the sale of handgun ammunition. Senate Bill 323 (1982) would 

have amended Md. Code Ann., Art. 27 §§ 442(a) and 445(a) to permit counties, municipalities, 



25 
 

and special taxing districts to impose restrictions more stringent than those imposed under State 

law. But the bill died in committee. Despite the failure of the state bill, the County went forward 

with a local bill (Bill 17-82) to regulate the sale of ammunition. Although both the County Attorney 

and the Attorney General14 opined that the bill was preempted, the Council enacted the bill. 

 The bill was challenged, and the Circuit Court for Montgomery County found that it was 

preempted by State law. Atlantic Guns, Inc. v. Montgomery Cnty., Equity No. 85854 (Cir. Ct. for 

Montgomery Cnty., Oct. 27, 1983). The decision was appealed to the Court of Special Appeals, 

but the Court of Appeals granted a writ of certiorari before the intermediate appellate court took 

any action on the matter. 

 While the appeal was pending in the Court of Appeals, legislation was introduced in the 

1984 session of the General Assembly that would have removed any local authority to regulate 

weapons and ammunition (SB 66 and HB 315). The bills expressly preempted local governments 

from regulating the purchase, sale, taxation, transfer, manufacture, repair, ownership, possession, 

and transportation of a broad range of firearms, explosives, and ammunition. The only possible 

remaining local authority would have been over the discharge of firearms. 

 Both bills passed, but Governor Hughes vetoed them both because they would “invalidate 

beneficial existing local legislation without any corresponding statewide substitute and, contrary 

to the sponsor’s intent, . . . undermine public safety.” 1984 Md. Laws 3866-68. The Governor’s 

veto message gave examples of these beneficial existing local laws that would be invalidated by 

passage of the bill, including laws regulating the possession of a firearm by a minor and laws 

prohibiting the possession of a firearm within 1,000 feet of a place of public assembly. Id. at 

3867. Gov. Hughes concluded, “I am unwilling to sign into law a bill that would invalidate the 

 
 14 67 Md. Op. Att’y Gen. 316 (1982). 
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judgment of local elected officials when they determine that local legislation of the type described 

above . . . is required within a particular jurisdiction.” Id. at 3868. An attempt to override the vetoes 

at the start of the 1985 session failed by a wide margin. 

 After the veto, the Governor’s Office worked with the sponsors of the vetoed bills on a 

compromise that would except from preemption local laws with respect to minors and in close 

proximity to places of public assembly. SB 88 and HB 176 were introduced in the 1985 Session 

as a result. A bill analysis prepared by the Senate Judicial Proceedings Committee stated that the 

bill would change current law as follows: 

The General Assembly partially preempts the rights of counties, municipalities, 
and special taxing districts to regulate the purchase, sale, taxation, transfer, 
manufacture, repair, ownership, possession, transportation, and discharge of 
handguns, rifles, shotguns, and their ammunition. 
 
Some exceptions are made in this preemption. Localities still may regulate some 
weapons and their ammunition with respect to minors, various places of public 
assembly, and law enforcement and security personnel. Also, localities may 
continue to regulate the discharge of handguns, rifles, and shotguns. 

 
76 Md. Op. Att’y Gen. 240, 246 (1991) (emphasis in original). The Committee report also noted 

that “[t]he bill’s intent is to reserve within the General Assembly the primary power to regulate 

some forms of weaponry and ammunition” (quoted in 93 Md. op. Att’y Gen 126, 134 n.8 

(emphasis in original)). The legislation passed.15 The Attorney General’s May 23, 1985, bill 

review letter to the Governor noted that the effect of the bill might be in some respects to reduce 

State preemption of local laws that would otherwise be invalid under older law. Id. (“the new 

authority to regulate in specific ways would control over the older broad preemption”). Governor 

Hughes signed SB 88 on May 28, 1985, which became 1985 Md. Laws ch. 724 and which added 

 
 15 The day after the house of Delegates passed HB 176, the Maryland Court of Appeals 
concluded that the County’s regulation of ammunition sales was preempted by State law. 
Montgomery Cnty. v. Atlantic Guns, Inc., 302 Md. 540 (1985). 
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§ 36H to Art. 27. 

 The Attorney General concluded that Art. 27, § 36H 

is a perfect example of a statute reflecting a political compromise. Its predecessor 
legislation, Senate Bill 66 and House Bill 315 of 1984, would have preempted 
virtually all local regulation of firearms, ammunition, and explosives. Governor 
Hughes’ veto prompted several compromises from the legislative sponsors of the 
1984 legislation. Among those compromises was the creation of a specific 
exception to the general preemption rule, to allow local governments to regulate 
weapons and ammunition with respect to minors [and within 100 yards of or in a 
park, church, school, public building, and other place of public assembly]. Indeed, 
that exception can be traced to Governor Hughes’ veto message itself, in which he 
asserted the need for “comprehensive” regulatory authority, either at the State or 
the local level, and identified examples of local legislation that he believed should 
not be preempted. The effect of the compromise is that local governments may 
regulate to whatever extent they consider appropriate for the protection of the 
public, so long as they do so only in the areas identified in § 36H(b) 

 
76 Md. Op. Att’y Gen. 240, 247 (1991). In 2002, Art. 27, § 36H was recodified to the then-newly 

created Criminal Law Article as CL § 4-209, without substantive change according to the revisor’s 

note. 2002 Md. Laws ch. 26. Subsection (b)(3) was added in 2010, forbidding a county, municipal 

corporation, or special taxing district from prohibiting, under certain circumstances, the 

transportation of a firearm by a person who is carrying a court order requiring the surrender of the 

item. 2010 Md. laws ch. 712. 

   c. Interpretation of the exceptions in CL § 4-209 

 The Maryland Attorney General has twice construed the scope of the exceptions to 

preemption under CL § 4-209(b) and each time found them sufficient to sustain local County 

firearm regulations. In 1991, after examining both the statutory language and confirmatory 

legislative history of CL § 4-209, the Attorney General concluded that it did not preempt (and 

specifically authorized) the County’s authority to enact a proposed local law that would prohibit 

leaving a loaded—or an unloaded firearm near ammunition—in the proximity of a child, with an 

exception for guns secured in a locked gun cabinet or by a trigger lock. 76 Md. Op. Att’y Gen. 240 
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(1991).16 The Attorney General noted that the State law’s grant of local authority to regulate 

firearms “with respect to” minor was quite broad. “Therefore, any regulation that bears a 

reasonable relation to minors’ access to, or use of, firearms is a firearms regulation ‘with respect 

to minors.’” Id. at 242. “[The proposed County bill] unquestionably is one ‘with respect to minors.’ 

It seeks to protect them against death and injury caused by improperly stored firearms. . . . To be 

sure, the bill regulates the behavior of adults, not children. But since children gain access to 

firearms because adults are careless, no other manner of regulation would serve the goal of 

protecting children.” Id. 

 A few years later, the Attorney General similarly concluded that CL § 4-209(b) authorized 

proposed Montgomery and Prince George’s County laws that would (1) prohibit gun dealers from 

selling, leasing, or otherwise transferring a handgun without also selling or otherwise providing 

with each handgun a trigger lock or similar device that is designed to prevent the unintentional 

discharge of the handgun; and (2) require gun dealers to post a conspicuous notice describing the 

trigger lock sale requirement and the requirement in State law that gun owners keep their guns out 

of the reach of children. 82 Md. op. Att’y Gen. 84 (1997). The County enacted the proposed bill 

(County Bill 11-97) shortly thereafter. 1997 Laws Montgomery Cnty. (LMC) ch. 16 (presently 

codified at MCC § 57-8). 

   d. The Bill falls within the exceptions in CL § 4-209 

 Comparison of CL § 4-209 and the Bill reveals the following: CL § 4-209(b) expressly 

permits a county, municipal corporation, or special taxing district to do the following: 

x “regulate the purchase, sale, transfer, ownership, possession, and transportation of”; 

x a handgun, rifle, or shotgun, their ammunition and their components; 

 
 16 The Attorney General construed CL § 4-209’s predecessor—Art. 27, § 36H. 



29 
 

o “with respect to minors” and 

o “within 100 yards of or in a park, church, school, public building, and other place 

of public assembly.” 

Bill 4-21 implements this grant of authority by prohibiting a person from committing the following 

acts: 

x selling, renting, lending, or otherwise transferring to a minor an untraceable ghost or 

undetectable gun (or a major component thereof) or a computer code or program to make 

a gun through a 3D printing process 

x purchasing, selling, transferring, or possessing an untraceable ghost gun, including a gun 

created through a 3D printing process, in the presence of a minor; 

x storing a leaving an untraceable ghost undetectable gun (or a major component thereof) in 

a location that the person knows or should know is accessible to a minor; 

x selling, transferring, possessing, or transporting an untraceable ghost or undetectable gun 

or a firearm created through a 3D printing process17 in or within 100 yards of a place of 

public assembly. This prohibition does not apply to: 

o the possession of a firearm or ammunition, other than an untraceable ghost or 

undetectable gun, in the person’s own home; or 

o separate ammunition of an unloaded firearm transported in an enclosed case or a 

locked firearms rack on a motor vehicle, unless the firearm is an untraceable ghost 

or undetectable gun. 

 
 17 Montgomery Cnty. Code § 57-11(a) already prohibited selling, transferring, possession, 
or transporting a handgun, rifle, or shotgun or their ammunition, in or within 100 yards of a place 
of public assembly. That provision was enacted in 1997. 1997 Laws Montgomery Cnty. ch. 14 
(Bill 4-97). Ex. E. 
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 Plaintiffs argue that the Bill exceeds the authority granted under CL § 4-209(b). Compl. 

¶ 42(a); Pls.’ Mot. for Summ. J. 9-14. They write that the County has “effectively rewritten” CL 

§ 4-209 with amendments to County law that are “breathtaking and leave no doubt that the County 

has vastly overreached.” Pls.’ Mot. for Summ. J. 10. But, in fact, the Bill fits comfortably within 

the authority granted to counties in CL § 4-209(b). 

 First, in breathless hyperbole, Plaintiffs argue that the new definition of a place of public 

assembly “literally regulates the totality of Montgomery County, including untold tens of 

thousands of homes and business throughout the County. Indeed, it is difficult to think of any 

location within the County that is not within 100 yards of a sidewalk or street, or other or other 

location where people ‘may assemble.’” Pls.’ Mot. for Summ. J. 12. 

 The plain language of the Bill belies Plaintiffs’ argument. CL § 4-209(b)(1)(iii) empowers 

a county to regulate firearms “within 100 yards of or in a park, church, school, public building, 

and other place of public assembly.” Consistent with this authorization, the Bill defines a place of 

public assembly as follows: 

A ‘place of public assembly’ is a place where the public may assemble, whether 
the place is publicly or privately owned, including a park; place of worship; school; 
library; recreational facility; hospital; community health center; long-term facility; 
or multipurpose exhibition facility, such as fairgrounds or a conference center. A 
place of public assembly includes all property associated with the place, such as a 
parking lot or grounds of a building. 

 
The Bill’s definition of a place of public assembly is co-extensive with the definition in CL § 4-

209(b)(1)(iii). As Plaintiffs note, “when general words in a statute follow the designation of 

particular things or classes of subjects or persons, the general words will usually be construed to 

include only those things or persons of the same class or general nature as those specifically 

mentioned.” Pls.’ Mot. for Summ. J. 13-14 (quoting In re Wallace W., 333 Md. 186, 190 (1993)). 

See also United States v. Andrews, 441 F3d 220, 224 (4th Cir. 2006). This list of places in the Bill 
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is consistent with the list in CL § 4-209, if somewhat longer. The Bill’s examples of places of 

public assembly (“park; place of worship; school; library; recreational facility; hospital; 

community health center; long-term facility; or multipurpose exhibition facility, such as 

fairgrounds or a conference center”) are as much places of public assembly as CL § 4-209’s 

examples (a park, church, school, public building). Plaintiffs’ suggestion that the Bill’s definition 

of a place of public assembly “literally encompasses every sidewalk, every street, every restaurant, 

every coffee shop, and every private business in the entire County” is not supported by the plain 

language of the Bill. 

 Plaintiffs’ argument that the Bill improperly includes places on private property is similarly 

refuted by the plain language of CL § 4-209. Both § CL § 4-209 and the Bill include private 

property as an example of a place of public assembly. CL § 4-209 lists a “church” as a place of 

public assembly, evidencing the General Assembly’s intent not to limit “places of public 

assembly” to places that are located on public property. The Bill does the same. 

 Finally, Plaintiffs argue that the County has impermissibly expanded CL § 4-209’s 

definition of “place of public assembly” because the Bill defines it as “a place where the public 

may assemble.” (Emphasis added.) Under Plaintiffs reading of CL § 4-209, the County’s authority 

to regulate firearms is limited to “100 yards of specific, existing locations where people typically 

already assemble.” Pls.’ Mot. for Summ. J. 13 (emphasis in original). In other words, in Plaintiffs’ 

view, a location cannot be a place of public assembly until it is “broken in;” that is, until people 

have actually assembled there at least once. Aside from being a nonsensical interpretation, which 

is to be avoided, Plaintiffs’ interpretation is, again, not supported by the plain language of CL § 4-

209, which empowers the County to regulate firearms within 100 yards of or in a park, church, 

school, public building, and other place of public assembly.” It does not limit the County’s 
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authority to places where the public has previously assembled for an established period of time. 

Nor does it limit the County’s authority to places where the public is currently assembled. The 

County’s authority is not limited to a church when services are being conducted, or a school when 

it is in session. Contrary to the cannons of statutory interpretation, Plaintiffs are reading words into 

the statute that are not there. 

3. The specific authority granted in CL § 4-209 governs, not the earlier 
enacted, more general express preemption provisions. 

 
 Plaintiffs contend that the General Assembly has repealed, sub silentio, the authority 

granted in CL § 4-209(b) through a series of statutes that were either enacted before CL § 4-209 

or are more general than CL § 4-209. This strained argument is contrary to well accepted cannons 

of statutory construction, which Plaintiffs cite, but fail to apply. 

 As an initial matter, this Court should construe the various statutory provisions regarding 

firearms so that they do not conflict with one another. 

When the language of a section of a statute is part of a larger statutory scheme, it is 
axiomatic that the language of a provision is not interpreted in isolation; rather, we 
analyze the statutory scheme as a whole considering the purpose, aim, or policy of 
the enacting body, and attempt to harmonize provisions dealing with the same 
subject so that each may be given effect. In addition to harmonizing the provisions 
within a single statutory scheme, where statutes relate to the same subject matter, 
and are not inconsistent with each other, they should be construed together and 
harmonized where consistent with their general object and scope. 

 
Proctor v. Wash. Metro. Area Transit Auth., 412 Md. 691, 714-15 (2010) (internal citations and 

quotations omitted). Therefore, “when two statutes appear to apply to the same situation, this Court 

will attempt to give effect to both statutes to the extent that they are reconcilable.” Md.-Nat’l 

Capital Park & Planning Comm’n v. Anderson, 395 Md. 172, 183 (2006). 

 Two other canons are helpful when seeking to reconcile multiple statutes that related to the 

same subject matter. First, “[i]t is an often repeated principle that a specific statutory provision 
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governs over a general one. Thus where one statutory provision specifically addresses a matter, 

and another more general statutory provision also may arguably cover the same matter, the specific 

statutory provision is held to be applicable and the general provision is deemed inapplicable.” 

Schreyer v. Chaplain, 416 Md. 94, 118 n.12 (2010) (internal quotations and citations omitted). 

Second, when the General Assembly enacts a specific provision subsequent to a general provision, 

the later-enacted provision controls. Prince George’s Cnty. v. Fitzhugh, 308 Md. 384, 390 n.4 

(1987) (citing earlier authority). 

 Plaintiffs maintain that the authority granted to counties in CL § 4-209(b) to regulate 

firearms with respect to minors and near a place of public assembly was constrained by four earlier 

enacted statutes that more generally preempt the authority of a county to regulate the possession, 

transfer, and sale of a regulated firearm. Compl. ¶¶ 20 & 42; Pls.’ Mot. for Summ. J. 14-18. 

Specifically, Plaintiffs rely upon PS §§ 5-104 (preempting a local jurisdiction from regulating the 

sale of a regulated firearm); 5-133(a) (preempting a local jurisdiction from regulating the 

possession of a regulated firearm); 5-134(a) (preempting a local jurisdiction from regulating the 

transfer of a regulated firearm) and 1972 Md. Laws ch. 13 § 6 (an uncodified provision preempting 

a political subdivision from regulating the wearing, carrying, or transporting of handguns). 

 It is readily apparent that these four provisions, generally preempting local regulation of 

the sale, possession, transfer, and wearing, carrying, or transporting of a firearm, are broader than 

CL § 4-209(b)’s narrower grant of authority to local jurisdictions to regulate those same aspects 

of firearms with respect to minors and within 100 yards of a place of public assembly. In other 

words, CL § 4-209(b) can (and should) be read exactly as intended and written: an exception to 

the otherwise general preemption in these other statutes and, of course, a specific exception to the 

preemption in CL § 4-209(a). In this way, these firearm statutes can be read in harmony, avoiding 
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a strained reading that, contrary to accepted cannons of statutory interpretation, would render 

nugatory the grant of authority in CL 4-209(b). 

 In addition, CL § 4-209 was enacted in 1985, after these other statutes were enacted in 

1966 and 1972. The Attorney General addressed this very issue—the relationship between the 

authorization afforded local governments in Art. 27, § 36H (now codified in CL § 4-209) and the 

four general firearm preemption statutes Plaintiffs rely upon—when reviewing the County’s 

authority to enact a proposed local law regulating a minor’s access to firearms. 76 Md. Op. Att’y 

Gen. 240 (1991). 

Other preemption provisions relating to handguns do not affect the issue, in our 
opinion. Under Article 27, §§ 442(a) [recodified as PS § 5-104 in 2003 Md. Laws 
ch. 5] and 445(a) [recodified as PS §§ 5-133, 5-134 in 2003 Md. Laws ch. 5], the 
State has preempted local regulation of the sale, possession, and transfer of pistols 
and revolvers. These provisions were enacted in Chapter 502 of the Laws of 
Maryland 1966. Furthermore, Chapter 13 of the Laws of Maryland 1972 contains 
an uncodified section preempting local laws regulating the wearing, carrying, or 
transporting of handguns. See Montgomery County v. Atlantic Guns, Inc., 302 Md. 
540, 542, 489 A.2d 1114 (1985). 
 
Customary principles of statutory construction, however, lead us to give effect to 
the specific and later-enacted authorization for local regulation in § 36H(b), 
notwithstanding these other preemption provisions. First, where the General 
Assembly has enacted both a specific and a general statute, and the general statute 
includes the same subject matter as the more specific, the general statute governs 
only those cases that do not fall within the provisions of the specific statute. See 
Lumberman’s Mut. Casualty v. Ins. Comm’r, 302 Md. 248, 268-69, 487 A.2d 271 
(1985) (citing earlier authority). Moreover, when the General Assembly enacts a 
specific provision subsequent to a general provision, the later-enacted provision 
controls. Prince George’s County v. Fitzhugh, 308 Md. 384, 390 n.4, 519 A.2d 
1285 (1987) (citing earlier authority). 
 
Under either canon of construction, the specific regulatory authority given local 
governments under § 36H(b) prevails over more general preemption provisions 
found elsewhere. Hence, we turn to the task of construing § 36H(b)(1). 

 
76 Md. Op. Att’y Gen. 240, 241 (1991) (emphasis added).18 

 
 18 Plaintiffs sheepishly acknowledge that the three Public Safety Article statutes were 
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 Plaintiffs’ reliance upon PS § 5-207(a) fares no better. Compl. ¶¶ 20 & 42; Pls.’ Mot. for 

Summ. J. 17-18. Finally, PS § 5-207(a)’s general preemption of the right of a local jurisdiction to 

regulate the transfer of a rifle or shotgun can easily be reconciled with CL § 4-209(b)’s more 

narrow exception permitting local regulation of a handgun, rifle, or shotgun, their ammunition and 

component parts, with respect to minors and within 100 yards of or in a park, church, school, 

public building, and other place of public assembly. It is unreasonable to assume, as Plaintiffs do, 

that the General Assembly intended to repeal, sub silentio, the express authority granted to 

localities in this back handed manner. The General Assembly is presumed to have had, and acted 

with respect to, full knowledge and information as to prior and existing law and legislation on the 

subject of the statute and the policy of the prior law. For this reason, another cardinal rule of 

statutory construction is that courts will not find an implied repeal unless demanded by 

irreconcilability or repugnancy. Harden v. Mass Transit Admin., 277 Md. 399, 406-07 (1976). PS 

§ 5-207(a) and CL § 4-209(b) are hardly irreconcilable. 

 In addition, the County has prohibited the transfer of a rifle or shotgun to a minor, except 

where the transferor is the minor’s parent or instructor, since 1966. Montgomery Cnty. Code 

§ 103-6 (1966). Ex. F.19 Because “the General Assembly is presumed to be aware of existing local 

law when it legislates,” the legislature’s failure to “address the interaction of its statutes with pre-

existing local … laws suggests that it intended no change in the applicability of the local laws.” 

 
amended and reenacted after 1985. Pls.’ Mot. for Summ. J. 18. If mere reenactment was 
determinative, then it should be noted that CL § 4-209 was most recently amended in 2010 (to add 
subsection (b)(3)), at which time the authority of a county in subsection (b)(1) to regulate firearms 
with respect to minors and near a place of public assembly was left undisturbed. 
 
 19 The County more generally prohibited the transfer of a gun to a minor, except where the 
transferor is the minor’s parent or instructor, since 1955. Montgomery Cnty. Code § 95-6 (1955). 
Ex. G. 
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Ad + Soil, Inc. v. Cty. Comm’rs of Queen Anne’s Cty., 307 Md. 307, 333 (1986); see also City of 

Balt. v. Sitnick, 254 Md. 303, 322 (“There is a presumption of statutory construction that the 

Legislature acts with the knowledge of existing laws on the subject matter under consideration.”). 

As in Sitnick, the state law “included no repealer of the [local] law[s] nor, as a matter of fact, the 

standard clause repealing all inconsistent laws.” 254 Md. at 322. This failure to grapple with 

preexisting local law “is an important factor indicating that there was no intent by the General 

Assembly to preempt the field.” Nat’l Asphalt Pavement Ass’n, Inc. v. Prince George’s Cty., 292 

Md. 75, 79 (1981). See also Mayor and Aldermen of City of Annapolis v. Annapolis Waterfront 

Co., 284 Md. 383, 393 (1979). This failure to “mention[] preexisting local … ordinances [is] a 

clear indication that the General Assembly did not intend to preempt these local laws.” Bd. of Child 

Care of Balt. Annual Conference of the Methodist Church, Inc. v. Harker, 316 Md. 683, 698 (1989) 

 B. Implied Preemption 

 State law does not impliedly preempt Bill 4-21. Pls.’ Mot. for Summ. J. 19-20. 

 Preemption may be implied only if there is “unequivocal conduct of the General Assembly” 

that “manifest[s] a purpose to occupy exclusively a particular field.” Bd. of Child Care of Balt. 

Annual Conference of the Methodist Church, Inc. v. Harker, 316 Md. 683, 697 (1989). The General 

Assembly must “act[] with such force that an intent by the State to occupy the entire field must be 

implied.” Talbot Cty. v. Skipper, 329 Md. 481, 488 (1993) (citation omitted); see also City of Balt. 

v. Sitnick, 254 Md. 303, 323 (1969). 

 The “primary indicia of a legislative purpose to pre-empt an entire field of law is the 

comprehensiveness with which the General Assembly has legislated the field.” Allied Vending, 

Inc. v. City of Bowie, 332 Md. 279, 299 (1993) (quoting Skipper, 329 Md. at 488). In making this 

assessment, courts may also consider various “secondary factors” in determining whether a local 
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law is impliedly preempted. See id. at 299-300.20  

 Given that implied preemption is the search for legislative intent to preempt in the absence 

of express legislative guidance, application of that doctrine is inappropriate where the State law 

expressly authorizes local regulation, as is the case here. In other words, this Court should not 

seek to divine whether the General Assembly intended to preempt the County from regulating 

handguns, rifles, or shotguns (or the component parts) with respect to minors and within 100 yards 

of a place of public assembly when the General Assembly has expressly authorized the County to 

do just that in CL § 4-209(b). 

 In State v. Phillips, 210 Md. App. 239 (2013), the court concluded that State law did not 

expressly or impliedly preempt a Baltimore City law requiring persons convicted of certain gun 

offenses in Baltimore City to register with the Police Commissioner. With regard to implied 

preemption, the court concluded that, although the State has heavily regulated the field of use, 

ownership, and possession, of firearms, it has not so extensively regulated the field that all local 

laws relating to firearms are preempted. Id. at 280-281. The court quoted 93 Md. Op. Att’y Gen. 

126 (2008) (opining that the Baltimore City law was not preempted), where the Attorney General 

noted that although the State has broadly preempted much local regulation, it has also “enacted 

specific exceptions to that preemption,” where local regulation is authorized. 

 The legislature is presumed to know of the Attorney General’s interpretation of its statutes, 

 
 20 These factors include “whether the state laws provide for pervasive administrative 
regulation”; “whether the state law expressly provides concurrent legislative authority to local 
jurisdictions or requires compliance with local ordinances”; “whether a state agency … has 
recognized local authority to act in the field”; “whether the particular aspect of the field sought to 
be regulated … has been addressed by the state legislation”; “whether a two-tiered regulatory 
process … would engender chaos and confusion”; whether “some local control has traditionally 
been allowed”; and “whether local laws existed prior to the enactment of the state laws.” Allied 
Vending, 332 Md. at 299-300. 
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which can place a gloss on subsequent legislation. Montgomery Cnty. v. Complete Lawn Care, 

Inc., 240 Md. App. 664, 695 n.29 (2019). As noted above, the Attorney General has twice 

interpreted the exceptions in CL § 4-209(b) as permitting local regulation of firearms, 

notwithstanding other broader express preemption provisions in State law. Legislative 

acquiescence in the Attorney General’s interpretation of one of its statutes is a factor in 

determining legislative will. Demory Bros. v. Bd. of Public Works of Md., 20 Md. Appl. 467, 473 

(1974). 

 This Court cannot conclude that the State has impliedly preempted all local regulation of 

firearms in light of the express authorization in CL § 4-209(b) and subsequent confirmatory 

Attorney General opinions. 

 C. Conflict 

 Plaintiffs also argue that the Bill conflicts with many of the same State laws cited above. 

Pls.’ Mot. for Summ. J. 21-30.21 

 
 21 Under the heading “Bill 4-21 is ‘inconsistent’ with other Maryland statutes,” Plaintiffs 
include a passing reference that the Bill County Code “raises profound Second Amendment 
questions” under Heller. Pls.’ Mot. for Summ. J. 22-23. Profundity aside, Plaintiffs have chosen 
not to include a Second Amendment claim in their Complaint. Even under Heller, the Supreme 
Court made clear that certain restrictions on access to guns were allowed, including laws that 
involved restrictions over public places. District of Columbia v. Heller, 554 U.S. 570, 626-27 
(2008). The Fourth Circuit has further held that limits to certain types of firearms does not 
“severely burden…the right of law-abiding, responsible citizens to use arms for self-defense in the 
home.” Kolbe v. Hogan, 849 F.3d 114, 138 (4th Cir. 2017) (affirmed after summary judgment, the 
Maryland Firearm Safety Act was valid even though it banned possession of assault weapons). 
Assuming arguendo an impact on the possession of “ghost,” “untraceable,” and “undetectable” 
guns, Plaintiffs and County residents are nevertheless afforded the right “to protect themselves 
with a plethora of other firearms and ammunition” under the Bill; the Bill does “not effectively 
disarm individuals or substantially affect their ability to defend themselves.” Kolbe, 849 F.3d at 
138-139. Plaintiff’s reliance on cases involving stun guns and one of out of Texas involving the 
manufacture of guns with 3-D printers are of no moment. See Def. Distributed v. United States 
Dep’t of State, 121 F. Supp. 3d 680, 699 (W.D. Tex. 2015) (“While Plaintiffs’ logic is appealing 
[relating the historic gunsmithing to modern-day 3-D printing of guns], Plaintiffs do not cite any 
authority for this proposition, nor has the Court located any. The Court further finds telling that in 



39 
 

 “The crux of conflict preemption is that a political subdivision may not prohibit what the 

State by general public law has permitted, but it may prohibit what the State has not expressly 

permitted. Conflict preemption occurs when a local law prohibits an activity which is intended to 

be permitted by state law, or permits an activity which is intended to be prohibited by state law.” 

Montgomery Cty. v. Complete Lawn Care, Inc., 240 Md. App. 664, 688 (2019) (emphasis in 

original) (internal quotations and citations omitted). Maryland courts have thus long followed the 

concurrent powers doctrine, committed to the principle that “[a]dditional regulation by [a local] 

ordinance does not render [the local ordinance] void” even though the state may have enacted 

statutes regulating a field. Rossberg v. State, 111 Md. 394 (1909) (citation omitted); accord E. Tar 

Prods. Corp. v. State Tax Comm’n of Maryland, 176 Md. 290, 296-97 (1939) (observing that a 

local law requiring “more than the [state] statute requires creates no conflict”). 

 The Bill does not conflict with CL § 4-203. Compl. ¶ 42; Pls.’ Mot. for Summ. J. 22-24. 

Subsection (a) of that statute sets out the general prohibition against wearing, carrying, or 

transporting a handgun (whether open or concealed) on or about the person or in a vehicle. 

Subsection (b) sets out a variety of exceptions, including § 4-203(b)(6) (on real estate that a person 

owns or leases), § 4-203(b)(7) (when authorized in the scope of employment), and § 4-203(b)(5) 

(transporting by a bona fide gun collector). 

 Plaintiffs’ argument here, that the Bill prohibits possessing a handgun in places that fall 

within one or more of the exceptions in CL § 4-203(b), is again based upon their overbroad reading 

of the Bill’s definition of a “place of public assembly” as encompassing “the totality of 

 
the Supreme Court’s exhaustive historical analysis set forth in Heller, the discussion of the 
meaning of “keep and bear arms” did not touch in any way on an individual’s right to manufacture 
or create those arms. The Court is thus reluctant to find the International Traffic in Arms 
Regulations constitute a burden on the core of the Second Amendment”). 
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Montgomery County.” Pls.’ Mot. for Summ. J. 12. As already discussed above, the Bill’s definition 

of a place of public assembly is coextensive with the definition in CL § 4-209(b). Since 1997, the 

County has exercised this grant of state authority, prohibiting the selling, transferring, possession, 

or transporting of a handgun, rifle, or shotgun, their ammunition and component parts, in or within 

100 yards of a place of public assembly. 1997 Laws Montgomery Cnty. ch. 14 (Bill 4-97). Ex. E. 

 Second, CL § 4-203, like the other provisions of State law cited by Plaintiffs, was enacted 

before the authority granted to the County in CL § 4-209. Specifically, the General Assembly 

enacted CL § 4-203 in 1972, as Art. 27, § 36B. See 1972 Md. Laws ch. 13 (which, as noted above, 

included the uncodified preemption language regarding local regulation of the wearing, carrying, 

or transporting of handguns). CL § 4-209 was enacted later, in 1985. As the Attorney General 

noted, that compromise legislation excepted from the scope of preemption local regulation of a 

handgun, rifle, or shotgun, their ammunition and component parts, with respect to minors and 

within 100 yards of or in a park, church, school, public building, and other place of public 

assembly. The Bill cannot conflict with State law when it is enacted pursuant to an explicit 

exception allowing for local regulation. 

 Plaintiffs also argue that the Bill exceeds the scope of regulation permitted under CL § 4-

209 because, in regulating minors’ access to firearms, it impermissibly regulates the conduct of 

adults. Pls.’ Mot. for Summ. J. 27. But the Attorney General has noted that “any regulation that 

bears a reasonable relation to minors’ access to, or use of, firearms is a firearms regulation ‘with 

respect to minors’” permissible under CL § 4-209(b). 76 Md. Op. Att’y Gen. 240, 242 (1991). 

Thus, the Attorney General found un-preempted a proposed County bill that would (1) prohibit 

gun dealers from selling, leasing, or otherwise transferring a handgun without also selling or 

otherwise providing with each handgun a trigger lock or similar device that is designed to prevent 
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the unintentional discharge of the handgun; and (2) require gun dealers to post a conspicuous notice 

describing the trigger lock sale requirement and the requirement in State law that gun owners keep 

their guns out of the reach of children. “To be sure, the bill regulates the behavior of adults, not 

children. But since children gain access to firearms because adults are careless, no other manner 

of regulation would serve the goal of protecting children.” Id. Here, the Bill serves this purpose by 

prohibiting a person from purchasing, selling, transferring, or possessing a ghost gun, including a 

gun created through a 3D printing process, in the presence of a minor. 

 The Bill also prohibits a person from giving, selling, renting, lending, or otherwise 

transferring a ghost gun or its major components to a minor. Plaintiffs assert that this provision is 

overbroad because certain major components of a ghost gun (e.g., the slide, cylinder, or barrel) are 

not a firearm and are not required to be serialized under Federal law; only a finished receiver is 

required to be serialized. Pls.’ Mot. for Summ. J. 30. But the County’s authority under State law 

to regulate firearms with respect to minors (and within 100 yards of a place of public assembly) 

includes “ammunition for and components of a handgun, rifle, or shotgun.” CL § 4-209(b)(1) (“A 

county . . .. may regulate the times listed in subsection (a) of this section.”) The County’s authority 

to regulate the components of ghost guns does not depend upon whether those components are 

themselves firearms or required to be serialized under Federal or State law.22 

 
 22 Plaintiffs allude to a Fourteenth Amendment substantive due process claim within their 
Express Powers Act argument, concluding that the Bill violates their parent-Plaintiffs’ liberty 
interest in the “care, custody, and control of their children.” Pls.’ Mot. for Summ. J. 28-29. They 
cite to Troxel v. Granville, 530 U.S. 57, 65 (2000). Again, as is true of their Second Amendment 
argument, the Complaint contains no claim for violation of substantive due process. In any event, 
the cases they rely on are wholly inapposite, involving the custody of children. The County is 
unaware of any legal authority for the proposition that parents have a substantive due process right 
to instruct their children on the use of a specific type of firearm. Moreover, it is long established 
that “[t]he fundamental right of a parent to control the upbringing of her child…is ‘neither absolute 
nor unqualified.’” D.B. v. Cardall, 826 F.3d 721, 740-41 (4th Cir. 2016). It is “subject to the child’s 
interest in his personal health and safety and the state’s interest as parens patriae in protecting that 
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 The Bill is not preempted by, or in conflict with, State law. The County asks that this Court 

issue a declaration to that effect. 

III. COUNT III: MARYLAND TAKINGS CLAUSE - BILL 4-21 IS A LAWFUL 
EXERCISE OF MONTGOMERY COUNTY’S POLICE POWERS 

 
 In Count III of the Complaint, the Plaintiffs claims that the Bill is a taking without just 

compensation under Article III, § 40 of the Maryland Constitution and the Due Process Clause, 

Article 24 of the Maryland Declaration of Rights. 

 A. The Restrictions of the Bill Do Not Amount to a Taking 

 The Bill does not amount to a taking without just compensation under Article III, § 40 of 

the Maryland Constitution and the Due Process Clause, Article 24 of the Maryland Declaration of 

Rights. 

 Article III, § 40 of the Maryland Constitution states: 

The General Assembly shall enact no Law authorizing private property, to be taken 
for public use, without just compensation, as agreed upon between the parties, or 
awarded by a Jury, being first paid or tendered to the party entitled to such 
compensation. 

 
 Article 24 of the Maryland Declaration of Rights states: 

That no man ought to be … disseized of his freehold, liberties or privileges … or 
deprived of his life, liberty or property, but by the judgment of his peers, or by the 
Law of the land. 

 
 The federal analog, contained within the Fifth Amendment,23 states: 

No person shall be … deprived of life, liberty, or property, without due process of 
law; nor shall private property be taken for public use, without just compensation. 

 

 
interest.” Id. 
 
 23 “The decisions of the Supreme Court are practically direct authorities for the Fifth and 
Fourteenth Amendments to the United States Constitution and Article III, § 40, of the Maryland 
Constitution . . . .” Niefert v. Dep’tof the Envir., 395 Md. 486, 518 (2006) (internal quotations 
omitted); see also Dep’t of Trans. v. Armacost, 299 Md. 392, 420 (1984). 



43 
 

 Plaintiffs argue that “[u]nder Maryland’s Taking Clause and Due Process Clause, “[n]o 

matter how ‘rational’ under particular circumstances, the State is constitutionally precluded from 

abolishing a vested property right or taking one person’s property and giving it to someone else.” 

Compl. ¶ 47 (quoting Dua v. Comcast Cable of Maryland, Inc., 370 Md. 604, 623, 805 A.2d 1061 

(2002)). This argument misapprehends the holding of Dua24 and ignores the police powers granted 

to the State and charter counties like the Defendant. 

B. Montgomery County May Exercise Its Police Powers to Restrict Possession 
and Use of Guns and Related Equipment 

 
 As noted above, Montgomery County is a charter county and as such enjoys broad authority 

to legislate. Tyma v. Montgomery Cnty., 369 Md. 497, 511 (2002) (Express Powers Act is broadly 

construed to permit charter counties to legislate beyond the powers expressly enumerated in the 

Express Powers Act). This grant of powers provides charter counties with a general police 

power to enact ordinances for the public good as long as the ordinances are not preempted by and 

do not conflict with other laws of the State. Snowden v. Anne Arundel County, 295 Md. 429, 432-

33 (1983); Prince Geo’s Co. v. Chillum-Adelphi, 275 Md. 374, 382 (1975); Montgomery League 

v. Greenhalgh, 253 Md. 151, 160-61 (1969). 

 In Montgomery Citizens League v. Greenhalgh, the Court of Appeals recognized that the 

purpose of Article XI-A of the Maryland Constitution was to transfer local lawmaking powers 

 
 24 The quoted portion of Dua is inapposite because Bill 4-21 does not empower the County 
to confiscate ghost guns and give them to someone else and also because Plaintiffs do not have a 
vested property interest in the continuous ownership and possession of a highly regulated piece of 
personal property. Furthermore, Bill 4-21 is not retroactive because the proscribed conduct at issue 
takes place in the future. Only potential future conduct of possessing ghost guns and untraceable 
guns in the presence of minors and in certain places of public assembly will amount to a violation 
of the County code. Plaintiffs’ prior purchase and possession of the subject ghost guns and 
untraceable guns remains legal and beyond the scope of Bill 4-21 as does continued possession of 
those items outside of the presence of minors and outside of places of public assembly. 
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from the state legislature to county governments thereby giving the county council full legislative 

power to enact local laws on all matters covered by the express grant of powers granted by the 

Express Powers Act pursuant to Art. XI-A, § 2. Greenhalgh, 253 Md. 159-60. Thus, where the 

County’s regulations passed pursuant to its police powers do not contravene state or federal law, 

the County has properly exercised the police powers delegated to it by the State.  

C. The Bill is Per Se Not a Taking because the County is Authorized to Impose a 
Regulatory Burden on Personal Property  

 
 The state’s interest in “the protection of its citizenry and the public safety is not only 

substantial, but compelling.” Kolbe v. Hogan, 849 F.3d 114, 139 (4th Cir. 2017) (en banc). The 

Supreme Court has routinely upheld property regulations, even those that “destroy[]” a recognized 

property interest, where a state “reasonably concluded that the health, safety, morals, or general 

welfare” would be advanced. Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 125, 98 S. 

Ct. 2646, 57 L. Ed. 2d 631 (1978); see also Mugler v. Kansas, 123 U.S. 623, 668, 8 S. Ct. 273, 31 

L. Ed. 205 (1887) (“A prohibition . . . upon the use of property for purposes that are declared, by 

valid legislation, to be injurious to the health, morals, or safety of the community, cannot, in any 

just sense, be deemed a taking . . . .”). 

 The Supreme Court’s takings cases distinguish between two types of takings: (1) physical 

appropriation of private property and (2) regulatory burdens on private property. See Murr v. 

Wisconsin, 137 S. Ct. 1933, 1942-43 (2017) (discussing the distinct types of takings cases). 

Plaintiffs herein allege a regulatory burden on their property, and not a physical appropriation, 

because the Bill does not confiscate any variety of firearm. Instead, the Bill merely regulates the 

possession and use of certain defined ghost guns and untraceable guns in the presence of a minor 

and within 100 yards of a place of public assembly. While the Bill places a regulatory burden on 

the use of ghost guns and untraceable guns, it does not ban them outright. 
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 Unlike physical takings cases, regulatory takings cases distinguish between real property25 

and personal property when determining whether compensation is owed. With regard to personal 

property, the Supreme Court has explained that “by reason of the State’s traditionally high degree 

of control over commercial dealings, [the owner of personal property] ought to be aware of the 

possibility that new regulation might even render his property economically worthless . . . .” Lucas 

v. South Carolina Coastal Council, 505 U.S. 1003, 1027-28 (1992); see also Horne v. Department 

of Agric., 135 S. Ct. 2419, 2427 (2015) (reiterating the “different treatment of real and personal 

property in a regulatory case” as articulated in Lucas).  

 The Fourth Circuit has held that even outright bans of personal property, much less the 

targeted restrictions of the Bill, do not amount to a taking where the state exercises its police power 

for the benefit of the health, safety, and welfare of its citizens. In Holliday Amusement Co. of 

Charleston, Inc. v. South Carolina, 493 F.3d 404 (4th Cir. 2007), the Fourth Circuit held that South 

Carolina’s complete ban on the possession or sale of certain gambling machines, which had 

previously been legal to possess and sell, was not a taking, even though as a result of the newly-

enacted law, the machines “lost all market value” and the owner’s “business [selling the machines] 

became worthless.” Id. at 406. Relying on Lucas, the Fourth Circuit reiterated that “the owner of 

any form of personal property must anticipate the possibility that new regulation might 

 
 25 With regard to real property, “a property owner necessarily expects the uses of his 
property to be restricted, from time to time, by various measures newly enacted by the State in 
legitimate exercise of its police powers,” but this “‘implied limitation’” does not permit the state 
to “subsequently eliminate all economically valuable use” of land. Lucas, 505 U.S. at 1027 
(quoting Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922)). “A ‘taking’ may more 
readily be found when the interference with property can be characterized as a physical invasion 
by government, than when interference arises from some public program adjusting the benefits 
and burdens of economic life to promote the common good.” Penn Central Transp. Co. v. City of 
New York, 438 U.S. at 124. “Government hardly could go on if to some extent values incident to 
property could not be diminished without paying for every such change in the general law . . . .” 
Id. 
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significantly affect the value of his business,” particularly “in the case of a heavily regulated and 

highly contentious activity . . . .” Id. at 411 (citing Lucas, 505 U.S. at 1027-28). Critically here, 

the Holliday Court held that regulations for the public good in heavily regulated fields like video 

gambling and production of alcohol “per se do not constitute takings, and thus analysis under 

existing takings frameworks is unnecessary.”26 

 It is incontrovertible that firearms are some of the most highly regulated items of personal 

property. Much like the owners and sellers of gambling machines in Holliday, the owners and 

sellers of firearms have no reasonable expectation that states or counties will not place restrictions 

on the possession and other use of those firearms—particularly with respect to minors and places 

of public assembly. Therefore, according to the holding of Holliday, the Bill is per se not a taking 

and no further analysis is required. 

 Relying extensively on Holliday, the Fourth Circuit recently rejected lead Plaintiff 

Maryland Shall Issue, Inc.’s (“MSI”) challenge to Senate Bill 707 (2018), now codified at CL 

§§ 4-301, 4-305.1, 4-306, prohibiting possession of “rapid fire trigger devices.” See Md. Shall 

Issue v. Hogan, 963 F.3d 356 (4th Cir. 2020). MSI argued that SB 707 ran afoul of the Takings 

Clause because the law was “tantamount to a direct appropriation of . . . personal property.” Id. at 

365. The Fourth Circuit disagreed, finding that although the ban “may make the personal property 

 
 26 In the context of regulatory takings, as opposed to physical appropriation, the Court often 
makes factual inquiries “designed to allow careful examination and weighing of all the relevant 
circumstances.” Murr, 137 S. Ct. at 1942 (quoting Tahoe–Sierra Pres. Council, Inc. v. Tahoe Reg’l 
Planning Agency, 535 U.S. 302, 322 (2002)). The Court has articulated “a complex of factors” to 
guide courts, including “(1) the economic impact of the regulation on the claimant; (2) the extent 
to which the regulation has interfered with distinct investment-backed expectations; and (3) the 
character of the governmental action.” Murr, 137 S. Ct. at 1943 (citing Palazzolo v. Rhode Island, 
533 U.S. 606, 617 (2001)). “A central dynamic of the Court’s regulatory takings 
jurisprudence . . . is its flexibility.” Murr, 137 S. Ct. at 1943. Because Plaintiffs’ allegations here 
are per se not a taking, the analysis described in Murr is not necessary. 
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economically worthless,” it did not constitute a direct appropriation because it did “not require 

owners of rapid fire trigger activators to turn them over to the Government or to a third party.” Id. 

at 366. 

 The Bill is even further removed from a taking because it does not ban possession of ghost 

guns and undetectable guns, much less require them to be turned over to the government or a third 

party as required by the Fourth Circuit in Md. Shall Issue v. Hogan. Instead, the Bill merely 

restricts possession and transfer of ghost guns and undetectable guns in certain locations and with 

respect to minors. The Bill does not amount to a taking without just compensation under Article 

III, § 40 of the Maryland Constitution and the Due Process Clause, Article 24 of the Maryland 

Declaration of Rights. The County requests that this Court enter a declaration to that effect. 

CONCLUSION 
 
 For all of the foregoing reasons, Defendant Montgomery County respectfully requests that 

this Court dismiss the Complaint because Plaintiffs lack standing. Alternatively, the County 

requests that grant its Motion for Summary Judgment, enter judgement in its favor, and declare 

that: 

 Count I: Bill 4-21 is a valid local law under Md. Const. Art. XI-A (the Home Rule 

Amendment); 

 Count II: Bill 4-21 is authorized by, and not preempted by or in conflict with, State law; 

and 

 Count III: The restrictions of Bill 4-21 are per se not a taking and Bill 4-21 was properly 

enacted pursuant to the County’s police powers. 

 

Respectfully submitted, 
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8QILQLVKHG�³���´�$5-15 Type Receivers 
 
There are many unfinished AR-15 type receivers being marketed as so-FDOOHG�³���´�UHFHLYHUV���
It is important to note that Federal firearms statutes and supplemental regulations do not employ 
WKH�WHUPV�³���,´�³����ILQLVKHG,´�RU�³����FRPSOHWH.´� 
 
These terms are industry vernacular and are neither recognized nor defined in Federal firearms 
statutes and regulations.  These marketing terms are used by the industry to indicate that, in their 
opinion, an unfinished receiver has not yet reached a point in the manufacturing process where it 
VKRXOG�EH�FODVVLILHG�DV�D�³ILUHDUP´�DV�GHILQHG�LQ�WKH�DPHQGHG�*XQ�&RQWrol Act of 1968 (GCA). 
 
As background, the GCA, 18 U.S.C. § 921(a)(3), GHILQHV�WKH�WHUP�³firearm´ to include any 
weapon (including a starter gun) which will or is designed to or may be readily converted to 
H[SHO�D�SURMHFWLOH�E\�WKH�DFWLRQ�RI�DQ�H[SORVLYH«>DQG@«the frame or receiver of any such 
weapon«� 
 
Unfinished AR-���W\SH�UHFHLYHUV�WKDW�GR�QRW�PHHW�WKH�GHILQLWLRQ�RI�D�³ILUHDUP´�DUH�QRW�VXEMHFW�WR�
regulation under GCA provisions; however, they are still considered defense articles per the U.S. 
Munitions Import List and, therefore, require an ATF Form 6 for importation into the U.S.   
 
The ATF Firearms Technology Branch (FTB) has previously determined that an AR-15 type 
receiver which has no machining of any kind performed in the area of the trigger/hammer (fire-
control) recess (or cavity) might not be classified as a firearm.  Such a receiver could have all 
other machining operations performed, including pivot-pin and takedown-pin hole(s) and 
clearance for the takedown-pin lug, but must be completely solid and un-machined in the fire-
control recess/cavity DUHD���:H�KDYH�GHWHUPLQHG�WKDW�LQ�RUGHU�WR�EH�FRQVLGHUHG�³FRPSOHWHO\�VROLG�
and un-machined in the fire-control recess/cavity DUHD�´�WKH�WDNHGRZQ-pin lug clearance area 
must be no longer than .800 inch, measured from immediately forward of the front of the buffer-
retainer hole. (see photo below) 
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However, )7%�KDV�H[DPLQHG�PDQ\�³���´�$5-15 type receivers and has found that, in some 
FDVHV��LWHPV�EHLQJ�PDUNHWHG�DV�³���´�DFWXDOO\�PHHW�WKH�GHILQLWLRQ�RI�D�³ILUHDUP´�DV�GHILQHG�   
 
The following photos GHSLFW�WKH�PRVW�FRPPRQO\�HQFRXQWHUHG�YDULDWLRQV�RI�XQILQLVKHG�³���´�
AR-15 type firearm receivers and are provided to assist you in determining their classification 
status.   
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Example 7 

 

 
Example 8 

 
This general guidance is provided to assist ATF Special Agents and Industry Operations 
Investigators, but is not meant to be used in lieu of a formal determination.  FTB cannot render a 
formal determination without physically examining a submitted sample.    
 
If you encounter any variations not depicted or described in this bulletin, or, if you have any 
additional questions, please contact FTB. 
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